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d twice to exclude the expert 



testxjnoxiy of: deren 



F 



ses x^annxng 



/ 



V 



D, Kathleen 



In its original motion. 



the governmetit inoves to exclude these witnesses under Federal 



es of Crxmxnal Proce 



motion 



/ 



ax"au 



In its second 



in the alternative ; that the 




testimony is not relevant 



The defense appears to be 



that (1) Rogers did not intend to 




ought he was entitled to, 




entitled to take it, and (2) that 



elmed and disorganized and may not have been 



v^ 



much that was, and the value of 



his leaal 



non-legal services approaches the govermrient ' s 



oldauar is a 




xst 




rs would call to testify 




edispositions based on his history and life 
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function as a sole practitioner and 



to fulfill the obligatxons 



elder clients, and his r 








F 



legal and otherwise ~ - of his 

s to the allegations of this 



criminal case and other investiaations 



t because of Rogers' reported family 



inging and life experiences and his religious 



ed to attract and serve a 



clients elderly people in the predominantly African-American 




and his family live and vjorship; (2) Rogers 




ed to be particularly einpathetic to the conditio 



-r^ 




1 ori f* 



particularly women; (3) Rogers was 




f 

1 



inordinate responsibilities for his 




to undertake sole responsibility for their 
How his duty to fulfill those responsibilities to 

overcome his: capacities to care for a business and his own family 



matters; and (4) Rogers allowed himself to.be expropriated by. 



oiue of his elderly client 



on Rogers to fulfill their 



particularly Hattie Mae 



iaations 
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as their surrogate son, putting severe pressures 



tice of 







Id also testi 




t (5) because of crises m 
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wife's illness and his son's 










to function as a sole practitioner 



incapable of attending to the 
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Ider care practice; and that 
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a detached view of his role wit 



X 




his capacities to deal with 



matters that other attorneys would 



fr 



Finally, Moldauer would opine that (7) Rogers 




ling wdth the allegations of this criminal 



/ 



civil suit 



1 






egations of Bar Counsel, and the allegations in the 



ht by Goode and he did not respond appropriately 




?er 



reached after conducting seven therapeutic 



interviews o£ Rogers, reviewing the indictment and discovery in 



cussing the case with Rogers' counsel 
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Hotice 



e of Criminal Procedure 12 -2(b) provides, in 






If; a defe 



relating to a men 



X 



f f" 



^rAttf %mr- tt> 
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nds to introduce expert evidence 
tal disease or defect or any other 
the defendant bearing on , , . the 
the defendant must - - within the 

tion or at any 
notify an attorney for 
writing of this intention and file a 
with the clerk. The court may, for 
the defendant to file the notice 
rties additional trial-preparation 
ther appropriate orders. 



* 
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efense has been precluded already from eliciting 

e defendant did not intend to defraud 
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is ''intended to deal with the 



issue of expert testimony bearing upon the issue of whether 



the 



defendant had the 'mental state required for the offense 




/ 



» 



^ 



41 ^ ^ ^ 



ff ^ « 



12-2 Advisory Committee Notes 



ice should be required under Rule 12.2 ''in all 



xrctnus 



im 



whx 



-* 



fendant plans to offer expert 



testimony cohcernin 



tal condition at the time of the 




ecause such notice prevents surprise and delay 



uring trial! and allows for adequate pretrial preparation. Id. 



Here, th 



nt did receiv 



tice, in uhe form of 



/ 



OB letter, that the defense would be calling Moldauer 



to opine^ ambng other things, that '"Rogers never inte 



o 



hi 



1 



(See Gov't 1st Mot. to Exclude Expert 



etter 



government argues 



tice xs un 




insuffxcxent because it does not 



ny; diagnostic description'' or any ''professional 



«^«|t 41 






The aoveraraent later concedes 



not require the disclosure of the 



■ff 




The content of 



.-^ 
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tice of June 12, 2 06 was, however, 
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the pretrial motions deadline was 



SSTl O-S 



t 19, 2005, the motions deadline 



ed; t 



10, 2005. and on October 12, 2005, the 
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offers no reason why the notice was filed over 5 months after the 
deadline and! even 67 days after the case was first set for trial 



on April 



iO 



m 



t claims pxrejudice by the late 
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en deprived of sufficient time to 
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ert to prepare cross-examination or rebuttal 



s not established otherwise. The 



notice is to allow for appropriate 



nt's late notice does not fulfill 



le of Crrrnxnal Procedure 1 




) (1) (C) provxdes, in 



Dart 
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reasons for tho 



t, at the government's request, give to the 
tten summary of any testimony that the 
s to use under Rules 702, 703, or 705 of the 

Evidence as evidence at trial , if -- 
endant requests disclosure under subdivision 
nd the government complies; or 
f endant has given notice under Rule 12,2 (b) 

sent e:Kpert testimony on the 
mental condition. 

cribe the witness's opinions, the bases 
inions, and the witness's 









W 



If a party fails to comply with 



order that party to permit the 



discovery or: inspection; specify its time, place, and manner; and 



prescribe other just terms and conditions; { 



continuance 



grant a 




* *i ff 
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t party from introducing the 
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Titer any other order that is just 
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(1) (C) requires nothing more'' than allowing the 
ir opportunity to test the merit of the expert ^s 



t 



ouah focused cross-examination 



_._....ited States v, 
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iri^vmilHHIllXWIIIB^itwHninia 



ss. 2002) (finding notice 



of expert testimony under Rule 16 proper where the ^^expert^s 

t on the description of the 



letters and will likely offer a more 



testimony may expana somewna 




*^*" 



nuanced analysis, but it is surely not going to take the 



H. 



"f** 



"I 



emoting Fed. R, Crim. P. 16 Advisory 



Coxnmittee Notes, 1993 




arty; sufficiently states an expert^ s basis for his 

^ experts' education, training and 



experience and attaching a resume 
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f 
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United States v> 
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1 (7th Cir. 2001) (holding that 



ert's testimony will be the 



training and experienced^ with the police 



:a and attaching his resume was sufficient 



jtdv^ \Im^ ^^^ L^A ^t^ ^inr 



ufficient summary of the expert ^s 



testimony 



JL ^— *- * ^4* w 



where it stat 




list of testimony 
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le 16 statement was insufficient 
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ch me thamphet amine is distributed, tools of the 



trade in thai distribution of me thairphet amine, street prices o 




etamine an 
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in which ^cut^ i 



t 



t of profit in the 



testify concerning amounts of 



methaxnphetainine an individual might have for distribution, as 

'M : United States v. Cross. 113 F. Supp 
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^t/^^^Mr^m^^MttmHftHVm 
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4^ <Jkv^ ts 



holding that expert notice under 



Rule 16 wa 



ufficient where it failed to provide the 



-i^: 



Xpert], fails to show why he should 



be qualified! as an 



Xpert - whether through knowledge, skill 



education, ekperience 



wholly fails to describe the bases 



or his opinions, and offers only a hint of his 



9 « 



ant X expat 

ipiii 



w* 




United States v. Concessi t 38 Fed 




Cir. 2002) (upholding the district courts 



exclusion of 



xperts' testimony where the 




w 



t 



ri 



inions or 



IT 



•a 





1 



to "' inform the requesting party whether 



the expert to.11 be providing only background information on a 



articular iissue or 



e witness will actually offer an 



16 Advisory Committee Notes^ 199 
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In his first siihmission, the defendant offered only the 



which Moldauer would testify and that he would offer an 



did not state the actual conclusion to which he 



would testif'y' 



f 






insufficient i under Rule 1 



ov't 1st Mot. to Exclude Expert Testimony, 



This type of sxunmary was 



w 



a.nion'' as requ 






under the Rule. The defendant 



AlH^-TIi xIT .tJ 




^ -I 



%^ 




5, 2006, on the eve of trial, and 




opinions to vjhich Moldauer would testify. Because 



the defen 



s now also provided the government with a 



va 



I 



rt ( see Def.'s Supp. Memo, [64 



t 3 



efendant's disclosures, though tardy, are now 



suf fxcxent 



le 16 as to qualifications, the basis of 



I 



testimony and the substance of his opinions. 




H ! l WU . III V M * ^* *liii"^ 



The govfernment also argues that Moldauer^ s testimony is not 

dl that it does not meet the requireiaents of Federal 

(Gov't 2d Mot. to Exc 



;xpert Testilnony at 
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the district court is required to address 






r the expert's testimony is based on 



\q>K^ '•JLr %^.«t ^ V>^ «<iUh -^ "'^ \u(r 



econd, whether the testimony 'wxll 



S S S jL S ^ XZ- IJ-G C-it X 



er 



f fact to understand or determine a fact in 
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ter V 
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ed 
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o 
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1123, 1126-1127 
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Jxidae Urbina has summarized the law on whether 



timony is based on scientific knowledge: 




test 





;vid. 702. A witness 





-^ 



wm 



■DAP 



^ 




/ 




issible 'if (1 
sufficient facts or data, (2 

f reliable principles and 
s applied the principles 
e facts of the case.' Fed. R* 
y qualify as an expert through 
ence, training, or education, 
s trial' courts to act as 

that the methodology underlying 
valid and the expert's 



ased on 'good grounds.' Dauber t v. 



tfmmmmim^'mi''''* 







iu.v_TT! •. ^\T^ iiiMiM ^ I II "'^ ■" 



also Mel ster v 



Mll f ^BBg 







l#tM#iW|PV^^MMtMh^-^ 



^^BI^^^MP^tPi*iWll J. TIW rff i n iljli n 



f 



ttrnm^ 




"m^^^tummm^^ 



^ 



hfe trial 




79. 590 (1993) ; see 
267 F.3d 1123, 1127 



xes 





keeping obligation 
imony but to all expert 



testimopy 
1 



* 
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relia 







«» 



ste 
and 
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Tire Co. v. Cannichael . 526 U.S. 137, 

may apply several factors xn 
irv. such as (1) whether the expert ^s 

be or has been tested; (2) 

hnique or theory has been subject to 

ablication; (3) the know, or potential 
the technique or theory when applied; 
maintenance of standards and 

ther the technique or theory has 
ccepted in the scientific community. 

at 593-94. These factors are neither 
spositive, and their application 
articular facts of each case. 
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ility concern 



latitude 



IB 
*iifii 




lectrlc Co. v. Joing 



these factors do not a 

focus on personal knowledge or 

The gatekeeping inquiry is 
rants a district court the 
it decides how to determine 
in respect to its ultimate 
.' Id. at 142; see also Q^n^ 

, XXl© 



|llWtLl*'*"ll 



« 






f 



X 

* * 



143 (1997) . 

rinciples and methodology ra 

Da ubert , 50 




4«^^ArtMM 
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* 



fl 




r V 



, 101 F,3d 129, 
Merrell Pharm. Inc. , 104 



^^niv^rf* 
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^^ 



1. 137 
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Cir, 1997) 



Trial courts must 
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Daubert 



too or 




ert 'employs in the courtroom 
the sami level of intellectxial rigor that characterizes 

rt in the relevant field.' 
. at 152, 119 S. Ct. 1167. 
ests solely on 'subjective 
-Deculation' is not reliable. 
0* A court may refuse to adtait 
udes that 'there is simply 
rv€xcax gap between the data and the 

lectric Co , / 522 U , S - 





Gr oobert v 




2001) 
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D,C 



vxdence must als 



it will assist the trier 



f fact to 



vidence or resolve a disputed fac 



4"" ^ 
^ * 



'\ 



^ 




©3r 



lis helpfulness inquiry, the couri 




''link or relationship betv^^een the 



specific 




vidence offered and the mens rea at issu 



xn 



tates V 



jinwjii > ^ yim m MiiiiiMW 



X 



BS 
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/ 



F, 



3d 693, 730 (D,C 



V^ n^lih X* • JL 




<^ 



element o 



hotina that 



5 



hile [the defendant's] mental 



from culpability for his activity 



it may! well be relevant to whether the government 




\N 





an 



dispute 



p 



* ^^ m, ^ t» 



tates V, 



..7^....^^ II ^v _ ..-^.. j,,;;^^^.... ■ _ ^^— ■"■ ■ I M " ■^" 



to be introduced and the mens rea in 



off. 185 F. Supp. 2d 347, 349 





the court for support under 



3 wQ.XltX&X^ 
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ibility of Moldauer's opinion 



L. 



estimony, the defendant 



resented no factual evidence about 






his assessments, how they are 
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in the record to date, Moldauer's 



opinion testimony about the defendant's capacity and being 

his work can be said to be little more than 



repeating 



fendant said in interviews and saying that 





fendant'^s susceptibility to 



Iderly may suffer from the same 



less relevance. So, too, would 



Idauer^s testimony about the defendant's reaction to the 



a « 



lIXm Q* ILX 



and the civil suit. The 




uf f icient 



used to n 




ufficient link between the 



ffered and the specific intent element of 



e helpful to the jury o 



'V 



levant. Although psychological evidence can be 



ecific intent, I 



er's opinions do not 




/ 



specific intent in the actions that allegedly 



victims, but instead focus on his 




ft * 



xsposxtions 



hi^ family history and life experiences and his capacity 



to function (a 



Xsl "X.i*it:^X- -*- 



Expert T#s 



I- 



ecexve 



ttorney, (See Def.'s Supp. Notice 



/ 



&. 6.) The indictment alleges 



he proxriised to preserve his clients' 



n he promised that he was charging no fee or 
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•hile taking large amounts from them, v/hen 



rror when in fact it 



lance after his withdrawals, an 





he made f als 



xpense reports to the Orphan^ s Court 




,pX^ ^^ JL» ^y^ 



include (1) that 





Ian to defraud or obtain money or property 



erially false or fraudulent pretenses, 



representations or promi 



intent to 







9 




" (2) that defendant did so with 
that defendant used the mails or a 



coinmercial interstate carrier or cau 



•% 



UPH^H^— x^^rtr 



ey; 



:■/ 



* 



^Lt^ ,Af JU 



ed the mails or carrier to 



r, or carry out the scheme or plan. 

Federal Jury...,. Prar fi r^ and Instructions Section 
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ement - - intent to defrau 
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rUABVn 



fic intent, vjhich the defendant 



CriA. %«d4X K L ..^ 



tted not as an affirmative 



defense to ^cuse the defenda 



nt from responsibility for his acts. 



ecific intent when that is an element of the 




S,^' %mlf :■■ ^^"^ 



If 



n 



58 F.3d at 728 



"In order 
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value as to mens rea, 




testxmony must re 



late to the particular misrepresentations 



the indictment « "" See^ — e.g . ^ Uni. 



A If 



tat:es 
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of the ^^intention to deceive a 



person 
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^^mens rea defense, therexore, 
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d the mental capacity to form such 



course of his alleged [scheme] to 
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f a mental state is relevant to negate 
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specific intent, the court must not 



it evxaence 
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confusion. Rule 403 provides 



be excluded if its 




unfair prej 



jury! 



ubstantially outweighed by the danger of 
fusion of the issues, or misleading the 



-w 



*t 



4 J^ 



* 





it e^ 9 





the evidence is relevant to 



to presenting a dangerously confusing 
to justification and excuse are best 



addresse 



reliability 



roDx 



district court ^s assessment of the 



vidence and its careful 




admini 



4. 



LQence. 



Childress, 58 F . 3d at 730 



i^nmni^ ^ i* iH-t^i'''mtMimiimmf 
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Courts may exclude relevant 
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,ule 403 »[b]ecause psychiatric 



neaate sTsecific intent, (2) 




Z>f 



presents an) i 



it will distract the jury^s from 
or absence of mens rea, and (3) 
lide into wider usage that opens up the jury to 



theories o 



kin to justification 



ff ^ 



United States 
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1051. 1067 (11th Cir. 1990) {quoting United 
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noting 







anger of misuse'') ) ; s 



ee also 



Mezvins 




n 



t 666 {excluding ^^the expert 
ase it] could easily mislead the jury 



testxmony oiterc 

into thinking that such a medical condition aitiounts to temporary 





iorates the offense 



In the insanity Defense Reform Act 



// 



j ^ J^ O w « K? » ^^-- » 






f 



hta^ 



# BE 



* « * 



limit the scope of expert 




testimony on ultimate legal issues, and 



# *- * 



carefully control the use of inherently malleable psychiatric 




t 



s hear only evidence of a legally 







C ameron 



7 F.2d 



internal quotation marks omitted) . 



auer 



opinions concerning Rogers' capacity and 



usceptibility could easily mislead the jury into exactly the 



kind of dimihished capacity defense that the IDRA sought to 




d (that risk substantially outweighs the testimony's 



limited rel 



does not esttablxsa 



efense her 



capacx 



<i^: « 






ially so since the testimony 



an inability to deceive, the nub of a mens rea 



It may well be that Rogers was working 



that goes no distance toward negating the 




proposition ithat he could and did intentionally make the 
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affirmative iiisreprese 



intent to dedeiv 



ntations alleged in the indictment with the 



Because (notice of Rogers^ mental condition defense was 
rejudiciallf untimely, support for admission of Moldauer's 



testimony unde 



r Daubert is insufficient, and his 



^''^^■^'''H^^^muimm^^lm 



testimony ha* limited probative value regarding the defendant's 



mens rea and (a high dang 



r of confusing or misleading the jury. 



Idauer^s testimony will be precluded. 



I 




4ivt *li V*. 



tjr^^xriiiiQ 3. 







June 1 



needs of the 








assisted 



* 




vocational rehabilitation specialist whose 



upon injured and disabled persons. 



rt in the life care 




livxna arrangements lor 



# >; * 



elderly persons or Dexn 




of the 



t 1st Mot. to Exclude Expert Testimony at 4; Ex. 



.^ould testify to (1) the particular 



rly for living accoOTaodations, medical care, 



nutrition, financial and emotional security, 



ell being, me 



ntal stimulation, companionship, and 



4^*v 



advantages and disadvantages ot various 



rly, such as in- 



care. 



nd nursing home care^ (3) the benefits t 



le to continue to live in their 



t of elder care, including the relative cost o 



alternative (living arrangements 



5) the benefits of having a 



family membar or other respons 



ible person overseeing the care of 
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traditions and practices o 



^ t «> 



f elder care in 



families and Icommunxtxes o 



value of the i services provi 



District of Columbia; and (7) the 



y Rogers to 'his clients. { 



De 



4— 4 



■&IIM 



IP 



i 



Tt.. . .- i l-.j ii t;:. "' — 



Tti 111 «^ "^irst 




testi 




conclusion 



Exclude E>^ert Testimony at 



defendant su; 



rs offered only topics on which 



ffer an opinion, but not the actual 



testify. (See Gov't 1st Mot. to 



il»-?C 





6 June 12, 2006 letter.) The 



July 5, 2006, but provided 



topics about which Sampeck wou 









f>mB>M^^i^>^:VMtPiiiiH^^wn* 



tailed list 



endant's disclosures have still not met uhe 



16 if sampeck is to opine. 



^r-i- c^h^nf^ards and relevance 



iiMin^ 



V^^i A 



ert . 



s testimony to be admissible under Rule 702 
tness must be qualified as an expert by her 







:kill, experienc 



eck is not 




training or education 



ychologist, and her resume is 



devoid of g^riatri 




« p 




specialty. Her opinions about the needs o 

ychological benefits of some elderly persons 

under family care, elder care 



costs, or 



^ 



District of I Co 



practices of elder care in the 



Id find no support in her curriculum 
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uch as the benefits of elderly 
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^ 



costs of living 



ervices that are common to the 



:xpert background testimony about che 



cost and value of the kin 






client' s 



TTS 



what money hfe ^as entitled to 



non-legal services the defendant 



r 




f any evidence that he took only 



Such testimony about the 
ions and care services could 



se of any funds missing from the 
that there was no undue gain to the 




defendant 



* v»^ » 








%Mk- 



cheme did not succeed 



wjhM ^-ii? S»*V 



f the financial gain to the defendant 




i 



en will not be 



rt v/itness to provide background testimony on 



these matters within her exper 



tise that are relevant and helpful 



Dury 



tX^ .Ji^ iMb^ « 










Specializes in elder la 



in the Dis 



Testimony 



attorney an^ 




9. 



(Def.'s Supp. Notice of Expert 



* 



testify (1) to the use of powers of 



other estate planning devices regarding the needs of 



people laving xn 



JL"r 



testimony oni these issu 



"^ X / 



under family care, do not seem 



to be topics (beyond the ken of the jury's coimon sense and expert 




little to help to the jury as 
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elderly;) (2) to the aiithority of an attorney-in-fact under 



powers of attorney, including the powers of attorney executed by 



i 



ew 






rAi c^ 



others, and that the defendant's 



expend! tures j were au 





\^ » 



those powers of attorney; (3) to 
customarily charged by elder law 



and Maryland; (4) to the disclosure and billing 




er a power of attorney when the principal is 



incapacitated; a 




r the Rules of Professional 



ers^ relations to his clients and whether he 



o 



*F*Ht^^"^^"^l^^"^^*** 



As was true regardin 



Moldauer and Sampeck, Rogers' first 



'■submission 



rning Varrone offered only the topics on v/hich 



Varrone would testify and offer an opinion, but not 



e actual 



•conclusion t 



X 



tify. {See Gov't 1st Mot. to 



Xpert Testimony at 



/ 



6 June 12, 2006 letter,) The 



defendant's feupplement on July 5, 2006, provided a list of 



testimony topics but only one opinion to which Varrone would 



w ^3 i^ w JL JL jf 



■^ 



e from revealing Varrone 's conclusion that Rogers' 




T 



ers' disclosures still do not 



atisfy Rulej 16 's requirements if more opinions are to be 



xcx 
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rt testimony as to a conclusion of law is 
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rmissible expert testimony.'' 
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Turner , 362 F. Supp. 






conclusion 



^ 



expert vjitness may not deliver legal 



domestic law, for legal principles are outside the 



X 







f expertise under Federal Rule of Evidence 7 






eston 



V 
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# iiiii " 



.M ill II .... I n ii HT iiiinrii III I •" 



m 



ransit Auth. 78 F*3d 682 



^ \t L ll lh4fgl^^MI|llll*l I III ffrfPHl" ^^^ 



\ 1m/ *■ Vm^ « Vrf^ «liU ^I** «' «A» 



citing Marx & Co, v. Diners' Cl u b , Inc.. 550 



1 



ir. 1977) (holding tliat an expert's 






to be 



derived f. 



e contract and which should have governed 



defendant 



conduct^ was inadmissible where the expert was 



qualified 



testify ''to customary practices of a trade or 



business 



If 



« 



en an expert defines an issue of law for the 



jury^ the wij 



the orovince of the court. 



rr 



Berry 



V. City of rietrolt , 25 F.3d 1342, 1353 (6th Cir. 1994) (holding 

, , _ s ji , ,., iii iS iB Ill Jni L .... £ I ~ :: — ' — ^' ^ 



under Rule "^04 that 



il t 



responsibility of the court, not 



testifying witnesses 



to define legal terms'') 



zer of attorney legally 



^lililXlOJL ir^.L^t^io 



holder to do, whether the defendant's expenditures 



Professiona 



r of attorney, whether the Rules of 



lied to the defendant, and whether the 
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uch rule. Those are impermissible legal 



opinions 





invade the province of the court. 



al ibert standards and relevance 
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ixaders 






IS 



d elder law attorney knowledgeable about the 



trict of Coluiubia, Varrone appears to be 



alified tol testify to th 



and powers oC attorney 



ual use of estate planning devices 



e customary billing and disclosure 



d. the customary fees charged for elder law 



the usual services provided by elder law attorneys 



, Additionally, Varrone^ s 





testimony onj these limited topics would aid the jury in 




e evide 



Ider law practices are not within 



e usual e^erience of a jury and testimony thac does not opin 



on leaal coriclusi 



1 



ist the trier of fact 



to ano 




o6X JL 1^ 



^J^ J7 o w 



i 



fraud clients involves proof of action 



taken ^wilfi4lly and with £ 
ordinarily for the purpose 



\l1^tm^^Mmii^^''/m 



cific intent to deceive or cheat, 

f either causing some financial loss 



brinaing about some financial gain to one's 



tates V. Lemire , 720 F 



1327, 1341 (DX. Cir. 



tm i — ww^rf*^*'* "I ' u ^" »> ' 



testimony would be relevant to whether the 



to aain financially from his scheme or cans 



provi 



Varronfe wi 






h. 



ot be precluded as an expert witness to 
testimony concerning the usual use of estat 
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elder law 




attorney, the customary billing 



, tlie customary fees charged for 



ual services provided by elder law 
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ORDER 
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nt s 



ions [## 52, 61] to 




fert testimony be. and hereby are, GEANT 



ED in part an 



r^ 



DENIED in 





Lanning Moldauer shall be precluded as ^n expert 
ampeck and Edward Varrone shall not be 

expert background testimony limited in 



the fashion detailed abov 
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United States District Judge 
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